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About the authors: Trademark was established in late 2001 by a committed group of activists from the community/voluntary, public and trade union sectors. We are an ethically based not-for-profit organisation which works towards social justice in which the principles of social justice, equality and pluralism are actively pursued. Trademark is a recognised partner of the ICTU and engages with a number of constituencies across the public / private and community/voluntary sectors delivering training, research and evaluation on a range of related themes including equality and good relations, human rights and peace and reconciliation.

SECTION 1 

Introduction
1. This report details the findings of research into the area of employment disputes that result in application to the Industrial or Fair Employment Tribunals
 on behalf of the Northern Ireland Commiteee of the Irish Congress of Trade Unions.  
2. The research briefly considers the policy context relating to resolving workplace disputes and the tribunal system in Northern Ireland as well as reflecting the views of a wide range of stakeholders.  
3. The broad aim of the research was to gather and present the views, attitudes and experiences of a wide range of stakeholders on post-workplace dispute resolution with a focus on employment tribunals in Northern Ireland and to make recommendations for improvements to the system.   
4. The research team were asked to direct their efforts at the following areas with reference to a range of stakeholders identified in association with NIC-ICTU:
· To explore previous experience of the tribunal system
· To explore expectations of the tribunal system

· To look at reasons for withdrawal of cases 
· To consider suggestions for changes to the tribunal system.
5. It is hoped that the recommendations set out in this report will feed into the ongoing public consultation exercise on Disputes in the Workplace undertaken by DEL.  
SECTION 2

METHODOLOGY

6. Desk research: At the outset of the project we conducted a review of all available policy documents and key research related to dispute resolution and industrial tribunals. This included consultation documents issued by the Department of Employment and Learning for Northern Ireland (DEL) as well as submissions to the Employment and Learning Committee of the Northern Ireland Assembly on the issue of Workplace Dispute Resolution. 
7. Consultation phase: At this stage of the research we consulted with NIC-ICTU staff on the best methods of data collection for the research. It was agreed that one to one interviews were the most appropriate way to gather detailed information from stakeholders on the research area; though email responses were also included as a back up data collection tool to ensure full participation of identified stakeholders.   

8. Interviews: Trademark interviewed key individuals from a range of backgrounds with a range of experience in advice, guidance, preparation and representation at tribunals to lend insight into the issue of industrial tribunals, experiences of the system, expectations, reasons for withdrawal of cases and suggestions for improvements.  In total 27 interviews were conducted, representing 24 different organisations.  Stakeholders were carefully selected to ensure a broad range of views were gathered.  For instance the CBI was chosen in recognition of its representation of private sector employers; advice centres were chosen to reflect the views of those not involved with specific trade unions; the Equality Commission were selected in recognition of their oversight and regulatory positions and so on. 
	Stakeholders 

	Independent Advisors (2)

	Independent Advice Centres

	Organisation of the Unemployed

	Belfast Unemployed Centre

	Law Centre

	Equality Commission (2)

	Labour Relations Agency 

	Tribunals panel members (2)

	NI-ICTU (2) 

	Belfast Trades Council

	Northern Ireland Trades Councils Committee

	CBI

	

	Solicitors

	Thompson McClure 

	Agnew, Andres and Higgins

	Turkington

	

	Unions

	NIPSA

	UNITE 

	UNISON

	SIPTU

	UCATT

	USDAW

	UCU

	Mandate


9. Each interview typically lasted 1.5 hours and was conducted as a semi-structured interview to allow for inclusion of a series of key questions as well as flexibility to explore additional issues identified by the interviewee.  Several interviewees also provided documents at the interview which included the views of colleagues they had consulted with in advance of the interview taking place or contained briefing information prepared by their organisation on issues pertaining to industrial tribunals. 
10. Once interviews were completed content analysis was performed to identify common themes by the first lead researcher.  The analysis was repeated by the second lead researcher to ensure validity of the data.  Triangulation of data sources also occurred to ensure that any new themes identified in the study were not atypical of the issues impacting on industrial tribunals. 
SECTION 3

POLICY CONTEXT AND PREVIOUS RESEARCH
Overview 

11. At the outset of this policy review it is important to note that the recently launched public consultation of Disputes in the Workplace: A Systems review
, its pre-consultation paper
, and the paper outlining the outcomes of the pre-consultation paper
  all provide a good overview policy context of workplace disputes which we will not seek to repeat here in the same level of detail.
12. This section of the report will provide a brief overview of the historical context, the current circumstances and the formal response of key stakeholders to this issue which have previously been presented to the Department of Employment and Learning (DEL) and the Employment and Learning Committee of the Northern Ireland Assembly
.   We will also refer to relevant statistics and previous research in this area. 
13. Disputes between employers and employees are recognised as a common-place feature of workplace relations, reflecting as they do, the outworkings of the unequal power relationships that exists between employer and employee.     Currently a series of informal processes, dispute resolution procedures, legal provisions and external third party interventions make up the panoply of instruments, agencies and processes that are available to offer both protection to the employee and a series of avenues through which disputes might be resolved.   Initially to bring about a resolution to disputes internal mechanisms and processes can be used to achieve an acceptable outcome for both parties.  In instances were the dispute cannot be readily resolved external parties can be brought in to mediate, conciliate or arbitrate.  This can involve trade unions, the Labour Relations Agency or other third parties.   If meditation or arbitration fails or alternately is not employed, one or either of the parties involved can seek legal redress.  This will involve lodgement of a case with the Office of Industrial Tribunals and Fair Employment Tribunals; even at this stage the LRA can still offer an avenue for conciliation. 
14. Despite the raft of measures, legal mechanisms and organisations involved in the process the current dispute resolution system is widely considered to be unsatisfactory. Recent efforts to improve the procedures associated with resolving workplace disputes have been seen by many as failing to address fundamental weaknesses within the system.  As a result of the consultation on this issue in GB
 in 2007 related legislation has been repealed
, in turn resulting in DEL instigating a review of the systems for resolving workplace disputes In Northern Ireland.  
Historical Context
15. This was not how it was meant to be. In 1965 the UK government set up a Royal Commission under Lord Donovan "to consider relations between managements and employees and the role of trade unions and employers' associations in promoting the interests of their members and in accelerating the social and economic advance of the nation, with particular reference to the Law affecting the activities of these bodies". The Donovan Report, produced in1968 by the Royal Commission on Trade Unions and Employers’ Associations has become the key document in considerations of the historical development of industrial relations and workplace dispute. Significantly this report highlighted the need to: 
“make available to employers and employees a procedure which is easily accessible, informal, speedy and inexpensive, and which gives them the best possible opportunities of arriving at an amicable settlement of their differences”.
16. The Commission was also seen to support the industrial relations status quo encapsulated in the principle of voluntarism and the tradition of legal non-intervention. Unions believed that an over zealous legal approach would place them in a straitjacket
 whilst employers were fearful of over regulation. The report seemed to confirm the centrality of voluntarism and its position as a neo- institutional framework in which collective bargaining played the central role.  At the same time the Donovan report unwittingly indicated some of the future developments in dispute resolution in conceding the need for legislative protection of certain individual rights, in particular against unfair dismissal. 
17. The Donovan report was not without its critics;

“it took as its basic problematic the connections between industrial relations and economic performance and argued for an extensive programme of industrial reforms to help improve industrial productivity and competiveness”.  

But at no point did it attempt to address the economic roots of workplace disorder
.

18. It has indeed been the emergence of the individualist approach within employment relations and a focus on the individual as the legal subject, which has seen the greatest impact on workplace dispute resolution and industrial relations. This has been in part influenced by the emergence of European led anti-discrimination legislation based on group social identity:

“Most identity groups are more likely to use legislative and judicial routes to solve employment problems rather than participate in trade unions and pursue collectivist solutions”
.

19. These legislative changes have reinforced more fundamental changes to the industrial relations landscape brought about by the emergence of similar patterns of non unionised and individualist approaches to employee relations in which a shared commitment to organisational goals is advocated, rather than recognition of a pluralist workplace where divergent interests and conflict are the norm
. This ‘unitarist’ approach emerged in the USA as ‘human resource management’ and coincided in the UK with the Conservative government’s reforms of industrial relations which sought to prescribe and proscribe a wide range of trade union activities. 

20. Added to these not insignificant changes, the forty years since the Donovan report  has also witnessed the dramatic re-organisation of the world economy along neo-liberal lines; a striking increase in the number of women in the workplace; the internationalisation of the workforce through an increased movement of labour; the dramatic decrease in a stable manufacturing base and heavy industries and the emergence of both low skilled, low paid service related jobs and highly skilled, highly paid knowledge workers. In Northern Ireland this has been further complicated by the high levels of small and medium size businesses as a percentage of the overall economy many of whom do not possess the kinds of skilled personnel / human resources professionals.    
21. The combined impact of these changes has affected union organization and membership, the scope and content of collective bargaining and the very nature of work itself. It is within this changed environment that the current dispute resolution mechanism is expected to provide a service which is:
accessible, informal, speedy and inexpensive, and which gives them the best possible opportunities of arriving at an amicable settlement of their differences
Current Context

22. Following similar changes in GB
, DEL has previously made attempts to improve the procedures for workplace disputes by introducing the statutory minimum disciplinary/dismissal and grievance procedures.  Whilst the aim of the procedures was to help facilitate a structured process between employers and employees if the informal process had failed, the new procedures came under increasing criticism for having brought about a formalised and legally focused basis further  increasing the burden of work and complexity of workplace dispute resolution:

“Rather than assisting in resolving issues, the procedures were believed to encourage employees and employers to think in terms of a potential Employment Tribunal claim from the outset”
.  
23. As a result of these challenges, common to both NI and GB, the government commissioned a review of the GB system, known as the Gibbons Review
. The Gibbons review noted the following key findings with regard to workplace disputes:  
Formalising disputes – The complexity of the procedures and the penalties for failing to follow them mean that both employers and employees have tended to seek external advice earlier. 

One size does not fit all – Procedures apply to many situations where they do not fit or are excessive. The three-step process is inappropriate in agreed redundancy situations or where fixed-term contracts terminate. 

Too bureaucratic and complicated – Employment tribunals are considered too costly and complex for all involved. The requirement to focus on procedure rather than merits is now excessive. 

More effective targeting of resources needed – Concerns that employment tribunals are making inconsistent decisions and that too many weak and vexatious claims are being allowed through the system. 

Early resolution and alternatives to tribunals – Early resolution can involve outcomes not available through the tribunal system such as a positive job reference, an apology and changes in behaviour. Around 75% of claims made to tribunal are resolved without the need for a hearing, a substantial proportion with the involvement of the Advisory, Conciliation and Arbitration Service (ACAS). 

24. Following the 2007 Gibbons Review in GB, the 1994 Act related to statutory minimum disciplinary/dismissal and grievance procedures was subsequently withdrawn with effect from April 2009. The Employment Act 2008 repealed the legislation in GB but the regulations remained in Northern Ireland.

25. The other notable element of the GB reform package is the prominence given to ACAS in its role in promoting ‘prior-claims intervention’ as a means to bring about an earlier resolution of disputes that cannot be resolved in the workplace. This involves:

· strengthening ACAS’ existing helpline service to the public;

· using the helpline to identify disputes likely to benefit from ACAS conciliation;

· where a caller to the helpline is receptive, involvement of ACAS conciliators in an attempt to broker a conciliated settlement, thereby negating the need for a tribunal claim;

· removal of time limits on ACAS’s duty to conciliate once a tribunal claim has been lodged.
26. In light of the changes within GB and in recognition of the need to seek views from stakeholders in Northern Ireland to the problems facing the workplace dispute system DEL instigated a review of the current system.   The process was overseen by the establishment of a steering group comprising the Northern Ireland Committee -Irish Congress of Trade Unions; the CBI; the Federation of Small Businesses; the Labour Relations Agency and the Equality Commission.  As part of that review a pre-consultation paper was issued in February 1998, followed by a response to that paper and a full consultation document issued in May 2009.    Formal submissions have been made to DEL as well as to the Northern Ireland Assembly’s Employment and Learning Committee. Those who have made formal presentations to the assembly committee include:

· 29/04/2009 Northern Ireland Committee - Irish Congress of Trade Unions 

· 25/03/2009 Equality Commission 

· 25/03/2009 Confederation of British Industry 

· 04/03/2009 Law Centre (NI) 

· 14/01/2009 Labour Relations Agency 

· 12/11/2008 Department for Employment and Learning 

27. During late 2008 and early 2009 DEL commissioned qualitative research to establish the views and experiences of claimants, respondents and representatives who have used the tribunal system in Northern Ireland
. The research was overseen by the steering group and was used to inform the ongoing review of the workplace dispute system.   The research sought the views of claimants and employers and their representatives.   The authors conclude by stating that:
The current disputes resolution framework in Northern Ireland is working, but causes much dissatisfaction among key stakeholders. The range of employment law jurisdictions along with the plethora of case law to be considered, both locally and nationally as well as from Europe, have elevated local employment tribunals in Northern Ireland to places where adversarial contest is the norm, barristers are commonly used and most people feel that justice is not being served....By contrast internal procedures inside organisations are increasingly being more perceived as ineffective in that they are generally built on absolute judgements and not on compromise.

28. The qualitative evidence indicated that there needs to be an increased emphasis on resolving disputes in the workplace and/ or outside of tribunals, relieving that system of cases that are more amenable to early resolution and a concomitant enhancement of employers’ capability and reputation in the area of staff relations. Recommendations resulting from the research include:
· Create a means whereby more “straightforward” cases are decided without the need for full tribunal hearings;
· Add an element of compulsion to conciliation;
· Make mediation more widely available;
· Repeal the Statutory Disputes Resolutions Procedures;
· Highlight the impact of workplace disputes on the people affected and the local economy;
· Introduce legal aid for claimants; and
· Continue and improve research into the field of dispute resolution.
29. The views of the stakeholders who appeared before the assembly committee will not be considered in any great detail in this section as they have been recorded within the Assembly Hansard record and in formal submissions to DEL as part of the consultation process.  However we would wish to point out that it is evident from the submissions that all recognise the need to change the current system but that inevitably what those changes might be vary considerably from the introduction of a range of alternative dispute resolution provisions, more emphasis on the role of the LRA in arbitration, the introduction of legal aid and the use of mediation.

30. Following the pre-consultation phases, submissions to the assembly committee and the completion of the research noted above, DEL in May 2009 issued a public consultation document, Disputes in the workplace: a systems review
.  Below we highlight some of the key findings.

Current Consultation

31. In an attempt to provide strategic direction to the process as a whole, the steering group for the consultation prepared a series of guiding principles:
Purpose

The purpose of the Northern Ireland employment dispute resolution system is to restore good reemployment relations through the effective, efficient and fair resolution of employment disputes. The arrangements are designed to provide a system of flexible governance and practice that enjoys the confidence of employers, employees, trades unions and third party stake holders.

Principles

The key principles applying to the dispute resolution system are:

Promotion of good employment relations

Provision of strong employment rights

Effective mechanisms to prevent and resolve disputes

Resolution of workplace disputes close to their point of origin

Enhanced capability of all involved in the prevention and resolution of workplace disputes

Statutory bodies that provide effective prevention and dispute resolution services to all those involved in workplace disputes

Access to non-adversarial alternatives to the tribunal system

An efficient and effective tribunal and appeal system

32. The pre-consultation process had identified a need for fundamental and systemic changes to the dispute resolution system involving a detailed analysis of each stage including:

· Informal resolution

· Formal processes

· Alternative Dispute Resolution post workplace

· Legal remedy

· Appeal stage 

33. It has also called for “action to increase the body of Northern Ireland research on employment relations matters”; this brief study contributes to that call.
34. Before we move on to consider the key findings of this study it is useful to consider some of the statistics related to tribunal cases as presented in the consultation document. 

Statistics 

35. In reviewing the data available with respect to workplace disputes, key sources include information held by the LRA and the Office of the Industrial Tribunal and Fair Employment Tribunal.   As noted below the Agency deal with a significant number of enquires each year in relation to workplace disputes (Table 1).  Of those cases that are not easily resolved a number of paths are then followed including conciliation, private settlements, LRA settlement and tribunal.  Table 2 details individual conciliation cases for the years 2005/2006 and 2007/2007 as an illustration of typical outcomes of this process. 

Table 1: LRA Enquiry Service
 
	Type of Enquiry
	2002/ 2003
	2003/

2004
	2004/

2005
	2005/ 2006
	2006/ 2007

	Other Statutory Rights 
	10239
	8767
	7459
	8661
	7388

	Other Contractual Rights 
	8393
	8384
	7027
	4409
	4850

	Discipline/grievance
	7269
	7793
	6083
	5691
	6952

	Holidays
	6052
	5468
	4805
	4169
	4557

	Dismissal

	*
	*
	*
	4516
	4321

	Discrimination
	2823
	3192
	2796
	2755
	3419

	Wages
	3027
	3173
	3416
	3065
	2940

	Redundancy & Redundancy Payments
	3954
	3607
	2899
	3281
	2763

	Family Friendly Issues
	2170
	2750
	2461
	2079
	2173

	Absence
	1765
	1943
	1414
	1761
	1777

	Other Agency Services
	1212
	1270
	1145
	1302
	1328

	Other/ misc
	1816
	2069
	2062
	2704
	1318

	Recruitment and Selection
	1048
	1350
	1119
	1142
	1149

	Statutory Sick Pay
	1516
	1423
	1216
	1269
	999

	Bullying/Harassment
	*
	*
	*
	*
	900

	Total 
	51,284
	51,189
	43,902
	46804
	46,834


Table 2 Individual Conciliation Claims Dealt with and their Outcome (other than fair employment)
 (For comparison, the 2005-2006 figures are given in brackets)
	Jurisdiction
	Settled by Conciliation
	Withdrawn During Conciliation
	Referred to a Tribunal
	Total Claims Dealt With

	
	2006/ 2007
	2005/ 2006
	2006/ 2007
	2005/ 2006
	2006/ 2007
	2005/ 2006
	2006/ 2007
	2005 / 2006

	Unfair Dismissal
	1819
	(1349)
	599
	(930)
	238
	(183)
	2656
	(2462)

	Wages Order
	180
	(282)
	301
	(801)
	149
	(169)
	630
	(1252)

	Breach of Contract
	196
	(204)
	213
	(305)
	129
	(147)
	538
	(656)

	Other Employment Rights
	211
	(201)
	2603
	(1073)
	197
	(180)
	3011
	(1454)

	Equal Pay
	17
	(29)
	174
	(507)
	72
	(30)
	263
	(566)

	Age Discrimination
	0
	(0)
	0
	(0)
	0
	(0)
	0
	(0)

	Sex Discrimination
	107
	(219)
	386
	(779)
	118
	(101)
	611
	(1099)

	Disability Discrimination
	51
	(41)
	99
	(110)
	13
	(23)
	163
	(174)

	Race Discrimination
	34
	(13)
	49
	(56)
	13
	(17)
	96
	(86)

	Sexual Orientation Discrimination
	4
	(7)
	10
	(3)
	1
	(0)
	15
	(10)

	Flexible Working
	1
	(3)
	16
	(8)
	0
	(0)
	17
	(11)

	Total
	2620
	(2348)
	4450
	(4572)
	930
	(850)
	8000
	(7770)


36. As noted in table 2 a considerable number of claims are settled or withdrawn during individual conciliation, with a small percentage progressing to tribunal. 

37. In table 3 below the data is presented in a different format in relation to the types of outcomes of cases lodged with the Tribunal Office.  Again we can see that a number of outcomes are possible. 

Table 3 LRA Files Cleared 2004 to 2009

	 
	Files Cleared (Excluding Pre-claim Conciliations)

	 
	2004/2005
	2005/2006
	2006/2007
	2007/2008
	2008/2009

	LRA Settlement
	1059
	1004
	779
	697
	690

	
	24%
	21%
	15%
	16%
	17%

	Withdrawn following private settlement between parties
	855
	987
	477
	522
	805

	
	19%
	21%
	9%
	12%
	20%

	Settled between parties with LRA influence
	261
	279
	240
	234
	273

	Settled between parties - no LRA influence
	594
	708
	237
	288
	532

	Withdrawn - no settlement between parties
	1733
	2206
	3238
	1155
	1350

	
	39%
	46%
	64%
	26%
	34%

	Withdrawn - LRA conciliation with parties
	596
	354
	300
	268
	254

	Withdrawn - no LRA conciliation
	1137
	1852
	2938
	887
	1096

	Tribunal 
	746
	576
	604
	2009
	1174

	
	17%
	12%
	12%
	46%
	29%

	Total Cleared
	4393
	4773
	5098
	4383
	4019


38. As noted in the chart below up until March 2008, 30 to 40% of all cases lodged with the Tribunal Office were settled either privately or through the Labour Relations Agency.  In the last reported period, the number of cases that were withdrawn decreased noticeably whilst those that were dismissed/ struck out increased.  Percentages for 2007/08 are affected by the unusually large number of complaints under the working time regulations that were dismissed / struck out. Little evidence exists as to why so many cases are withdrawn
, however within the section that follows we will provide stakeholders views on why cases are withdrawn alongside other challenges of the current system.  
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SECTION 4

VIEWS OF STAKEHOLDERS

39. The following section is a qualitative reflection on the views of a range of stakeholders who took part in this research.  These stakeholders represent the views of organisations who have been involved at every stage of the dispute resolution process and those specifically with direct experience of the tribunal system.  It is hoped that the information in this section can provide an insight into the impact of the current system on both organisations and indeed individuals with a focus on challenges encountered and reasons for the high number of withdrawal of cases from the system.  As noted in the previous section the Office of the Industrial Tribunal and Fair Employment Tribunal in its annual report notes that with regard to cases that are withdrawn: “It does not follow that because a complaint is withdrawn, it had no merit. It may have been withdrawn on terms agreed between the parties before, during or even after the hearing if the decision of the tribunal has not yet been announced”
,
.  As we shall see in the follow pages, stakeholders identified a variety of reasons as to why cases were withdrawn, with lack of merit, or agreement between the parties being only two of a wide range of reasons for withdrawal. 

40. Each subsection will provide an indication of the current problems and key issues with the current system followed by suggestions for improvement and change. 
41. Many of the respondents had extensive experience of dispute resolution and the tribunal system and broadly similar criticisms of its effectiveness. The issues identified by them included number of categories:

· Expectations
· Timescale
· Cost
· Increased legalisation
· Procedural changes
· Withdrawal of cases

· Privatisation of human resource functions
· Tribunal Panels

· Trade union response to legalisation 

· Union Recognition

· Class Actions

· Legal Aid

· Third Party Intervention - Conciliation and Arbitration

· Rights Commissioner

42. Following these discussions stakeholders were encouraged to talk about potential changes to the system and other broader challenges.
Expectations
43. It was widely felt from trade union representatives and solicitors that the expectation for many people when cases are lodged is that “they will have their day in court”.  Stakeholders repeatedly stated that claimants: 

…naively expect the tribunal to rule on the moral value of their case and of course the Tribunal will only make a judgment on the specific legal aspects of the case. (Trade Union representative)
44. It is expected that the system will be readily accessible to claimants and/or their representatives, who having exhausted all reasonable attempts in the workplace to resolve the issue can access a speedy but fair hearing with third party adjudication. For many of the representatives who work with claimants their experience reflects the desire to seek recognition of the problem at the heart of the dispute. Financial compensation is of secondary importance. Claimants’ expectations are that the tribunal will consider their case in a fair and unbiased manner.  Stakeholders commented that the vast majority of claimants began the process with “considerable confidence in the system, an expectation of a fair hearing”.  However this was often “a situation much disabused by their actual experience” (Independent advisor). 

45. Stakeholders stated that many claimants become confused and frustrated with the complexities and timeframe associated with lodging a case, factors which can come as a shock and cause disillusionment. Some trade unionists did feel however that their members could have unrealistic expectations about the process.  In addition many expected their union to commit long term to the process regardless of the merits or otherwise of the case.  

46. The average claimant chooses the tribunal route as a means of achieving ‘justice’ or at least some acknowledgment of their poor, bad, unfair or illegal treatment by their employers.  It must be acknowledged that a small number of applicants try to use the system as a means of ‘easy money’ however stakeholders state that these cases are very much the minority as the intimidating nature of the tribunal process and the mechanisms for establishing levels of compensation as well as the increasing threat of costs being imposed on claimants very quickly discourages vexatious claims.  
47. Unsurprisingly those representing the employers have suggested that a compensation culture is at work and that weak and vexatious complaints are key reasons for the withdrawal of many cases:

It’s too easy to take a case and weak cases are not being filtered out... (Employer Representative) 

48. However again we would point out that there is no evidence to quantify precise reasons for the withdrawal of cases. Employers’ representatives do acknowledge that personal issues and the difficulties of remaining with the same employer whilst also pursuing a case against them also contribute to withdrawal of cases.    
49. In relation to expectations about the system, those from a legal background felt that claimants expected a range of results, but that to assume it was all about money was too simplistic. Most felt there was genuine wish to be vindicated:
People might want a monetary result or an order and an apology – to prove that the employer has changed their ways and learned their lessons... (Solicitor)
The reality is a lost job or a feeling of being discriminated against – this is their only remedy... (Independent Advisor)
Money isn’t the over riding issue but you can’t eat a vindication or a judgement... (Solicitor)
50. It was also felt by a number of stakeholders that the publicity surrounding cases with large financial awards created unrealistic expectations and that whilst these awards may well be justified, similar expectations of big awards needed to be managed:

Only the sensational cases get reported- the run of the mill don’t and that can lead to unrealistic expectations in terms of recompense... (Trade Union Representative)
51. This was a particular problem in relation to specifically industrial cases which have not only have a limit of £25,000 but which it was felt rarely reached those heights and in fact were on average too small to genuinely compensate for the injury caused.  Further a number of independent advisors stated that this low level of award did not incentivise employers to change bad employment practice and recalcitrant employers:

you see the same employer back time and again; their experience at tribunal clearly isn’t changing their attitude.... (Independent Advisor) 

52. Expectations of outcomes clearly need to be managed, but by whom? Certainly trade unions must play a role in advising and giving partial and realistic advice to their members:
It requires taking control of the members initial expectations which are often based on hearsay, inexperience and emotion...members generally have no conception that their case will not be heard within a matter of days, and the actual legal nature of their case, how it will be conducted and that they may well be cross examined. (Trade union Representative)
53. For those representing themselves or hiring legal assistance there can also be unrealistic expectations of what is to come, with many self financed claimants being largely unprepared for the complexity, stress, duration and costs:

Perhaps because it’s not a court as most people understand, claimants expect it to be an easier process (Independent Advisor).
54. It was also suggested that as the ‘no win no fee’ with regard to legal representation is not available, that solicitors’ reasons for taking on cases placed by individuals can be questionable “they simply can’t be trusted as they are in it for the money” (Trade Union Representative). 
55. A smaller number of interviewees pointed out a contradictory situation that is increasingly occurring in which claimants expect to be given Trade Union Representation “even when they are not a member of a trade union” (Trade Union Representative) and further, that advice centres will automatically offer long term assistance and representation.  
Timescale

56. The time it takes from lodging papers with the tribunals to the actual hearing is a major difficulty for all those involved in the tribunal process. The passage of time from initial stages to tribunal has an impact on memory and clarity whilst creating a ‘water under the bridge mentality’ to emerge which in turn can encourage people to withdraw from the process or go to hearing with a less than well prepared case. Increasingly however even getting to a tribunal takes a significant amount of time and effort. 
If you think you have a case you first have to get the support of your union rep, then your full time official, then their senior officer, then a lawyer, so you have to jump through a lot of hoops...at which point you might be told you don’t have a case and that you would have been better getting it sorted earlier... (Trade Union Representative)
57. The speed and effectiveness of the process is also hampered due to the weight of cases, many of which it is widely agreed might better be dealt with through alternative dispute resolution (ADR):

The system is slow and complaints wait many months to be heard due to the clogging of the system with issues that might be better suited to a less adversarial approach… (Independent Advisor)
58. There is also the length of the tribunals themselves which according to interviewees were simply getting longer. The problems variously stem from the legalisation of the process about also the increase in self representation:

Cases that last the longest are self represented, claimants get completely lost – it takes forever to explain things to them... (Solicitor)
59. Others felt that cynical approaches by respondents and their legal teams also played a part:

Respondents who are regular respondents know how to drag the process out, how to frustrate the system. The tribunal has no other option but to allow them to do this...they purposely thwart proceedings....especially if a claimant is paying for it themselves... (Trade Union Representative)
60. Others pointed out that there is a clear disparity between the three months  timeframe to lodge a case under industrial tribunal (which can be extended for a further 3 months for a fair employment claim in certain circumstances) and other areas of employment law, such as for example an industrial accident, where claims can be lodged up to 3 years after the incident.  Stakeholders commented that the three month time period is too short when allowing for time to properly prepare for a submission. 

Cost

61. Tribunals can be a costly exercise particularly when the claimant is not represented by a trade union:
When an applicant is represented by a solicitor they are charged for every letter, phone call, witness statement or any other piece of correspondence...(Trade Union Representative)    
62. For some the costs involved can come close to or exceed the potential award value of the case and claimants are faced with a decision of whether or not to continue with the process, weighing the balance of winning or losing against the potential costs. A number of union representatives expressed the view that tribunals were established as “workers courts” but that in reality the actual cost of pursuing justice often mitigates against real access to justice.  
63. Others pointed out that in cases where discrimination is cited an applicant can apply to the Equality Commission for support both legal and professional:

The difficulty is that the commission do not have the resources to support all cases.  This means that even a case with a reasonable expectation of success can be refused assistance... (Trade Union Representative)    

64. Although costs are very rarely awarded in a case employers do have the opportunity to ask for costs if they believe the case to be frivolous or vexatious. This is more of a concern in light of the High Court decision in the Curley –V- Chief Constable of the PSNI and others
 where the Court ruled that the tribunal must give more consideration to the impact on the employers.  While this may be useful with serial litigants it is already being used by employers as a tool to discourage applicants or as a threat of punishment when the case is won by the employer. 

Legalisation of process

65. As outlined previously it is evident the tribunal system has undergone significant changes since its inception with increasing complexity and the development of considerable case law. An overwhelming majority feel the original concept of employees / employers being able to access a system which provided a speedy and clear outcome to disputes has been lost. 

I have seen the tribunal system grow from the role where it dealt with disputes over training levies and redundancy payment disputes to a system which now deals with over fifty individual employment rights and six areas of discrimination...(Trade Union Representative)
They are more pedantic about legal rules and procedures than the county courts and high courts...(Solicitor)
The system is not speedy and the model does not make sense...(Statutory Agency)
Employment law is so complex that some cases are more complicated than some murder trials – the tribunal system is simply not working...(Solicitor)
66. A number of stakeholders had decades of experience in workplace disputes and were able to reflect on the changes to the workings of the tribunal system over this time period. They commented that in essence the system was established to provide an arena whereby employer/employee disputes could be resolved in order to prevent industrial action.  In the earliest days a union member would be represented by their full time official and the employer would have been represented by the personnel officer:  
Over the years employers increasingly started using legal representatives and quite often a union official would have been pitted against a solicitor or barrister...(Trade Union Representative) 
67. Increasingly employers and their solicitors have encouraged the employment of barristers in tribunal proceedings which has led to what some feel is an imbalance in the ‘parity of arms’ between the parties and an increasing legalisation of the entire process. In turn this has had an effect on every aspect of the dispute resolution system. The introduction of solicitors and barristers has created both an expectation on behalf of claimants for similar representation and a need in terms of re-balancing the power differential. Furthermore if the applicant is not represented by a trade union then the cost of engaging counsel can be prohibitive.  
This creates a difficulty for members who feel the need to have legal representation at a tribunal hearing even when the Trade Union representative would be more than capable of fighting the case...(Trade Union Representative) 

It is only rarely now that employees/employers represent themselves or have representation provided by a trade union official or an employers’ organisation....(Statutory Agency)
68. It is the experience of many that disputes become immersed in legal complexities which go far beyond the comprehension of the parties involved and lose sight of and indeed exacerbate the impact of the original conflict on both parties and those around them.

69. Equally when a trade union representative is faced with a barrister they are quite often expected to have similar levels of knowledge of, and access to, case law and precedent. If faced with an unsympathetic chair it can be the case that no leeway is given for the difference in legal background and associated resources. A number of interviewees referred to the increasing workload involved in case preparation, discovery, reply to discovery, witness statements, orders, and so on:

When a barrister presents case law to the tribunal to strengthen his clients’ case it must be responded to and challenged, otherwise the Tribunal will use it as a guide to make their decision and so the case swings in their favour... (Trade Union Representative)    

70. In response unions began to hand over the responsibility for cases to solicitors and barristers.  The rationale behind removing the responsibility from officials was to free them from the burden of time spent on the preparation and presentation of cases in order to devote more time to the service of the membership.  The result of this was that contracted solicitors would make a judgement on the case based on the likelihood of success rather than the implications of justice:

In the event that a solicitor didn’t believe there was a 50% or greater chance of winning, the union would refuse to support the case, this, in many instances resulted in members feeling betrayed by their union and opened up the door for attacks on the credibility of the Trade Union Movement itself...(Trade Union Representative)
71. A number of trade unionists were reluctantly in favour of the decision taken by their own unions to hand over tribunal work to solicitors as the time taken to prepare cases had increased to the extent that they were finding it difficult to provide a service to members.  Currently only one union encourages its officials to represent members at tribunal and it would appear that the Trade Union Movement as a whole has no mechanism for addressing the imbalance in the forces at present.

72. There is also the ongoing issue of unrepresented claimants who are at a clear disadvantage when faced with a team of legal experts in what is less a quasi judicial hearing and more like a magistrate’s court.  A fair hearing is simply not achievable “...the odds are weighed heavily against unrepresented claimants” (Independent Advisor).  However this view was disputed by employers’ representatives who felt that the panel was likely to be more lenient to such claimants in these instances. 
73. One stakeholder suggested that the disparity between the two sides  does not affect the conduct of the tribunal: 

It tends to be a draw for the legal eagles to practice their oratory skills and courtroom banter regardless… (Independent Advisor)
74. Others were keen to point out that whilst there is clearly an over legalistic approach to dealing with industrial relations issues that could be better dealt with elsewhere, it was important that discrimination cases were given a full hearing at a tribunal. Some felt that the opportunity to make legal precedent in discrimination cases and to change attitudes and behaviours in relation to excluded and minority groups was essential:
There is a big role for litigation that profiles certain cases and that raises awareness and changes the culture of society through tackling these issues...It’s about pushing boundaries and seeing how things can be changed case by case... (Statutory Agency)
Procedural Changes
75. Within the context of this increasingly legal landscape attempts have been made to improve the effectiveness of procedure, with mixed results. The recent introduction of Case Management Discussions (CMD) is considered to have helped to focus participants on the issues at hand and to ensure the presentation of the correct documentation prior to the hearing. 
Case management discussions in discrimination cases has been a useful tool in smoothing out the process of exchange of documents and disclosure... (Trade Union Representative)
76. However its knock on effect is to create additional stress and costs with a number of CMD’s occurring in preparation for the hearing: “In my own case the CMD meetings just added more stress to all that I had to do to prepare the case”(Trade Union Representative).
77. A similar tightening of procedures led to the introduction of statutory minimum disciplinary/dismissal and grievance procedures which required the completion of internal disciplinary or grievance procedures before a case can proceed to tribunal. These dispute resolution procedures have provided some relief in the legal procedures although many employers would argue that these are too complex:

It has placed additional burdens on small businesses... (Employer Representative)

78. It has also been challenging for employees, particularly those from non-unionised sectors in having to negotiate their way through what for some are complex procedures. Nonetheless the general feeling amongst trade unions and advice centres and NGO’s was that these procedures need to be “reformed, not repealed” (Trade Union Representative)
79. Stakeholders all commented that in terms of the overall effectiveness of the tribunals this increasingly legalistic approach has also lengthened the process and increased the costs:

A typical unfair dismissal case which previously could have been heard in one or two days is more likely to be scheduled for a full week. (Trade Union Representative)    

80. The system is increasingly if not totally geared towards determining who is right and who is wrong – and then applying a financial penalty. The concept of resolving a dispute has been lost and many parties find little or no employment relations benefit from the system. 

I no longer personally have an expectation about what the system can achieve.  Tribunals are now a very ‘cold house’ for the average worker or their representative (Trade Union Representative).

81. Those from within the trade union movement were keen to express their full support for the concept that employees should be compensated when their employment rights, and in many cases their livelihoods, have been compromised whilst also recognising the need for dispute resolution to provide some guidance which would be of assistance to the parties in avoiding and / or dealing with similar situations in the future. This would involve a greater measure of employment relations expertise being built into a rights-based preventative system rather than a complex high cost legal procedure.
The original objective of the provision of a semi quasi legal system where cases could be heard in a comfortable, non threatening environment has long since gone ...the system is legalistic, formalised, expensive and ineffective...(Trade Union Representative)  
82. It is clear that the majority of opinion sees the tribunal as now an entirely legal process. One official stated that a foundational principle of the system was that industrial opinion must be taken as seriously as legal opinion, a principle which is rarely asserted in the modern tribunal system and whose absence highlights the entirely legal nature of the system. 

83. Stakeholders agreed that the system requires complete systemic and cultural change and that there should be radical moves to bring it back to its original goals and objectives.  However many feel that the intervening years have seen such dramatic changes in terms of legislation, economic re-organisation and anti-union legislation that such a ‘return’ is impossible:

I feel this would be hard to achieve as it is now very complex due to the discrimination aspects and too much of a money earner for the legal profession to let go of... (Independent Advisor)  
Withdrawal of Cases
84. Whilst there are of course a diverse set of reasons for the withdrawal of cases it was broadly felt that people withdraw following the slow realisation of the time, effort and money involved in the process.  For those most aware and well advised there is often a calculation of the potential difficulties to be faced set against any the chances of success:

They simply weigh up the odds and make a decision on the likelihood of success... (Independent Advisor)
The unions take cases on the basis of advice – a reasonable prospect of success needs to be 50% plus before a recommendation of support...If unions took all the cases they would be bankrupt – most people don’t understand this... (Independent Advisor)
My own union decided not to support my case, so that was it I had to withdraw, I could not put all my own time and effort into the case when I started in my new job.  I didn’t want to withdraw, I agonised over it but I had no other option.  My union thought the odds were too high (Trade Union Representative)
85. For others, the legalistic nature of the process is an intimidating experience as is the court room environment, especially when faced with a team comprising a barrister, solicitors, employers and private legal consultants:

They become frightened by the process, they become war-weary... (Trade Union Representative)
86. It was widely stated that people who are not in trade unions are the most vulnerable to withdrawal of cases, or indeed staying the course and losing:

People become intimidated and baffled...it’s easier to walk away than to suffer humiliation... (Independent Advisor)
People who take cases with the aid of a solicitor are usually the ones who withdraw first, unions offer more than simply legal advice, they offer a collective and ongoing support...(Trade Union Advisor)
87. For those representing themselves the sheer weight of documents and orders for further and better particulars added to the number of times they are required to attend hearings for further direction all mitigates against staying the course:

Case management and the scale of work in case preparation is enough to put off event the most dedicated... (Independent Advisor)
Because of the complicated legal system and the language if you do not have a barrister to support you then it would be very difficult even to prepare a case or fill in the IT1 form.... (Trade Union Representative) 
88. Employer representatives also see the problems related to no representation:

There are a lot of adjournments, lot of time wasted...it can be a real shambles if they are not represented... (Employer Representative)
89. Central to the withdrawal of cases of course is financial implications of taking a case and the exorbitant costs associated with legal fees which are often way beyond the average person’s ability to pay:

Some people simply can’t afford to see a solicitor, which suits employers... (Trade Union Representative)
The price of taking a  case,  the price of justice is simply beyond the vast majority of workers...(independent advisor)

I just had to walk away, I wasn’t in a union, I could not afford to pay for a legal rep and there is no way that at that stage I would have had the confidence to do it myself... (independent advisors)
90. More recently there is the increasing fear of being awarded costs and the threat that the respondent may apply for costs:

Whilst still not an easy thing to do it is increasingly used as a threat... (Solicitor)
If it goes to appeal at the higher courts the potential loss can be devastating... (Independent Advisor) 
91. Fear of victimisation is a genuine reason for withdrawal as people become afraid of being labelled a trouble maker in their specific employment sector. 

Employers intimidate and harass you during the process. You still have that label and it can be difficult getting another job... (Trade Union Representative) 
It was too hard to go back into work with that hanging over me, I went on the sick and started looking for another job.. (Trade Union Representative) 
92. Members also tend to withdraw cases due to the length of time it takes for them to be heard.  Nearly all stakeholders referred to the stresses and strains associated with the tribunal process and that ill health was a very real outcome of this course of action. 

Your health suffers, physical and mental health,... (Trade Union Representative) 

93. A number felt it important to highlight that even if support is offered by the Equality Commission to support a case, they reserve the right to withdraw their support at any stage “so you can be left high and dry in the middle of a case”(Trade Union Representative). 
94. It should be noted that some cases are also withdrawn due to private settlement being reached between the two parties:

“My employer waited until the last minute before offering a settlement, we were within minutes of going into the tribunal.  All I wanted was for them to concede liability. To admit they made a mistake. I would like to have seen them do that in court, in public but my rep advised me to take the deal. I walked away with my head held high.  I felt vindicated, the fight had been worth it... but why did they not just do that when I raised the issue 12 months earlier?” 
Privatisation of human resources
95. As outlined previously the ideological shift of the last thirty years away from a collective approach to industrial relations towards an increasingly individualistic and legalised approach has made employment and anti-discrimination law a profitable area for legal services  and other  private sector consultants.
96. Parallel to the emergence of private legal services and part of the same ideological shift has been the increasing privatisation of public services and public service functions, nominally to increase efficiency and effectiveness but others would argue to pursue other ideological, not economic, goals.  
97. In Northern Ireland one of the most significant privatisations in relation to the pre-consultation has been the outsourcing of the HR function within the civil service. Launched on  24th January 2008 the then Finance Minister, Peter Robinson stated that “Northern Ireland citizens want and deserve an efficient and effective public service” and that HR Connect would assist in that provision. NIPSA has made a number of responses to the Committee for Finance and Personnel on the HR Connect reform programme in which they have heavily criticised the entire outsourcing of HR from payroll, data protection, recruitment, industrial relations and line management.  This section draws heavily on the NIPSA Submission as we feel it is relevant to the terms of reference of this research and was supported by interviews with NISPA officials. NIPSA has outlined a range of significant problems with HR Connect and the subsequent failure of the delivery of an efficient and effective public service. They have highlighted a number of concerns in for example the conducting of investigations in grievance and disciplinary cases, where staff have witnessed:

A poor standard of witness statements, recording of interviews and not following due process...(Trade Union Representative) 
98. Further NIPSA has outlined an ongoing struggle to maintain the established role  of Trade Union representation in addressing individual and collective issues  relating to terms and conditions, which highlights, in their view, a fundamental  problem:

In moving from a standard personnel function to a transactional arrangement with the private sector....(Trade Union Representative) 

99. Such a system is not conducive to informal workplace dispute resolution and the traditional approach in which traditional industrial relations  ”predicated on problem  solving by negotiation at the lowest possible level” and at the earliest possible stage seeks to de-escalate and find in-house resolutions. The new system utilising as it does IT based processes encourages the formalisation and therefore escalation of even the smallest issues by the lodging of formal grievances through the HR Connect portal:

Therein lies both the contradiction and danger of HR Connect in such a context – the need to render its presence and function, however overpriced, indispensible to  its client ...(Trade Union Representative) 

100. Such a system is clearly not going to encourage workplace dispute resolution, it will also remove industrial relations capacity from line managers and encourage formalised procedures which in turn will reinforce the culture of complaints being the first step on the road to tribunal. In a considered analysis, this system would appear to encourage everything that the pre-consultation is seeking to change, and this is without the very real concerns regarding the supposed financial savings of privatisation of HR. If the civil service of Northern Ireland is to genuinely follow the principles as set out by the DEL steering group then: 

[all functions...those requiring the flexibility, sophistication and experience of  NICS systems in terms of intervention and action, [must be] restored to a properly  resourced accountable, efficient Personnel Service within the NI Civil Service. ...(Trade Union Representative) 

Tribunal Panels

101. A number of respondents were keen to talk about the role of the Chair and ‘Wing Members’ of the Tribunal.  The employee members are nominated by ICTU, its affiliates and the Trades Councils but increasingly some of these members are not known to trade unionists and the broad membership:

It would appear that some of these reps take no active role in the proceedings on behalf of the constituency that put them there....(Trade Union Representative)
 

102. A number also highlighted the crucial role played by the Chair of a Tribunal. As it is the chair who writes up the proceedings it was stated that both parties should have access to the notes of the Chair to ensure that the case is being recorded accurately.  Others felt that the lack of proper recording facilities or a stenographer added to these frustrations and also made hearings unduly long. 

103. There were significant criticisms of the role of chairs from an overall shortage to their general competences as chairs and specific competences in the area of law being addressed in the case. 

There are more of them but the quality has declined – it really is pot luck who you are going to get and how legally competent they are...(Solicitor)
It would be good if they were experienced in the particular area of the case...(Solicitor)
104. A small number referred to the inability of chairs to control the barristers who in turn “ have little respect of chairpersons of the tribunal”(Trade Union Representative)
Trade union response to legalisation 
105. The Trade Union movement whilst arguing for and supporting the review also needs to address its weaknesses in this area.  Some recognised that whilst individual unions offer training for representation at tribunals it is too little to genuinely tackle the disparity of arms emerging at tribunal level. 
106. Others felt that shop steward’s training needs to undergo a review to ensure that they have the knowledge and skills required to take effective action during disputes but also to be able to effectively administer the dispute process:

· ensure that members have representation at all disciplinary hearings;

· ensure accurate records are taken;

· analyse any employer produced document to ensure it reflects accurately the main points of the dispute;

·  ensure that internal appeals procedures are exhausted; and

· to offer sound partial advice to their members. 
It was strongly felt that if shop stewards had a better understanding of the tribunal system and its challenges then there would be more onus to resolve some disputes earlier.

107. It was strongly felt by some stakeholders that once the dispute reaches tribunal stage then proper resources need to be offered up:

Officials cannot be expected to prepare papers and presentation while continuing with their day to day duties...(Trade Union Representatives)
108. A small number of respondents did suggest that whilst the current system remains substantially unchanged the possibility of a resourced central legal unit for the union movement should be given serious consideration.  A properly resourced unit could provide a range of provision, from an advisory service and para-legal assistance for officials through to a complete legal service for members:

Such a unit would easily be self financing considering the huge legal fees paid by individual unions to solicitors and barristers...(Trade Union Representatives)
109. In discussions with stakeholders on this subject it was felt that whether a unit or range of services of this nature was offered centrally or otherwise there was a very serious onus on unions to put in place proper resources for the preparation and conducting of cases:

Even note-taking would help at the tribunal.  Most officials appear alone while opposing Barristers are always accompanied by a team of solicitors who take notes and are familiar with the paperwork...(Trade Union Representatives)
Union recognition
110. Many spoken to felt there was a serious debate to be had regarding the resistance to union recognition within the private sector. If an improvement in employment relations is central to DEL’s steering group’s agreed principles it makes sense for businesses to engage with unions and to ensure that workplaces have the proper collective mechanisms for resolving disputes and creating a culture of resolution rather than litigation. 

Clever employers hold discussions with trade unions to build good relations and smooth the way for amicable negotiations which lead to agreements which will be of benefit to both the business and the employees ...(Trade Union Representatives)
If the complaint is that the system is clogged up with frivolous and vexatious claims the obvious answer is that a trade union representative is the best filter available...(Independent Advisor)  

111. Many respondents both union and statutory felt that trade union recognition represents the best way for employees to be involved in decision-making in their place of work and to ensure that conflict when it arises has a place and a mechanism to be addressed and resolved:

In most non unionised workplaces the only option for individuals is to suffer, to leave or the threat of legal sanction and tribunals which they can’t afford anyway...(Trade Union Representatives)
The lack of union recognition encourages individuals  to go straight to a solicitor , i.e. there is no shop steward as a first port of call...(Independent Advisor) 
112. Others pointed out that whilst unions continue to have no legal right to recognition in small companies
, it is often these workers who are in need of the most protection. Some stakeholders asserted that with low union membership and recognition levels smaller businesses often have lower rates of pay, poorer health and safety records and bigger gender pay gaps than larger unionised companies. The higher levels of women working in smaller businesses compared to larger companies also makes it more likely that women continued to be denied adequate protection in the workplace.   Recent research by the TUC in GB
 has shown however that many small to medium businesses are in fact signing voluntary agreements which provides strong evidence both of the benefits of union recognition to business and the need to end the exclusion of employees of firms employing fewer than 20 people which disproportionately employ women and people from  ethnic minorities
. 
113. Union recognition it was argued, improves relationships in the workplace, improves personnel procedures, ensures a better trained workforce, safer work environments.  As a result employees and employers are more likely to resolve disputes in the workplace and therefore are less likely to face employment tribunals.
114. To avoid tribunals and indeed any of the current proposed public dispute resolution procedures and their associated problems and complexities more effort needs to be spent building up the internal capacities of both unions and employers to problem solve and settle disputes including autonomous arrangements based in broad principles that suit the contexts of different workplace scenarios. This implies ongoing training and support as well as a regular assessment of the effectiveness of procedures. 

Class actions
115. A number of trade union representatives highlighted the failure of the current system to allow for ‘class actions’ where multi litigants can take a single case, rather than each individual having to apply separately. Presently they have to run with a ‘test applicant’ which not only singles out an employee from a collective action, but can expose that person to additional stress in an already pressurised situation.

This is important in this review because Equal Pay claims account for a significant amount of the cases arriving at I.T.s.   - There appears to have been a 500% raise in equal pay claims in the UK as a result of this procedure...(Trade Union Representatives)  

116. This ‘Class Action’ which allows TUs to take formal cases on behalf of whole groups of workers would help mitigate against equal pay legislation which:

…is ineffective, burdensome, complex and unworkable.  It has not achieved its objectives and more importantly it is a deterrent to many who believe they have a genuine claim for equal pay...(Trade Union Representatives)
Rights Commissioner 

117. A significant number of stakeholders who took part in this research made reference to the ‘Rights Commissioner’ approach used in the Republic of Ireland. The Rights Commissioner mechanism was established by the Industrial Relations Act 1969 to investigate disputes, grievances and claims that individuals or small groups of workers may make under a range of legislation
. Rights Commissioners issue the findings of their investigations in the form of either decisions or non-binding recommendations. Parties have the right of appeal and depending under which act the dispute was heard the appeal is to the Labour Court or Employment Appeals Tribunal. Having heard the appeal, the Court, or Tribunal, will issue a decision, which is binding on the parties. 

118. In factual cases such as unfair selection for redundancy or unlawful deductions from wages, where there is less of a burden of witness evidence and cross examination,  cases are dealt with expeditiously. Stakeholders noted that a lot of the cases that might in the north result in ‘clogging up’ the system are steered away from the  Labour Courts , and to the Rights Commissioners, which in turn  alleviates the stresses and strains in that system.  The Tribunal system’s thus is allowed time and resources to deal with more ‘serious’ and legislatively and politically significant cases.

119. Those spoken to with experience of both systems felt many of the issues processed through the tribunal system would benefit significantly from the more informal approach offered by the Rights Commissioner process in the South.              

 The system should function to uphold and improve good industrial relations policies, procedures and practices through the provision of a timely and more effective service…the rights commissioners does that… (Independent Advisor) 

120. Others spoke of the fact that when workers feel they have a strong case and are looking for some resolution to their grievance they do not fully comprehend the complicated nature of the tribunal system. Within the southern system however the majority appreciate the more straightforward Rights Commissioner system and in particular the fact that whilst it is a formal setting the hearings in the main are not adversarial and furthermore, the rights commissioner system on occasions allows both parties to settle disputes during a hearing:

I find the Labour Relations Commission function in the South which includes the Rights Commissioner service to be a fairer and much more straight forward and efficient system of arbitration dealing with employment matters…(Independent Advisor)
In real terms the southern third party forums tend to be worker friendly and certainly lend themselves to having a more approachable and thus less intimidating environment as compared to the Tribunals... (Trade Union Representative)
121. A majority who were aware of the system felt that a similar approach in Northern Ireland might be a way of returning the process to the original model envisaged; 

Its absence in GB is the only reason that was proffered for it be not to be seriously considered...and that’s not a good enough reason... (Trade Union Representatives)
122. There were some limited criticisms of the Rights Commissioners approach notably that for some employers in the south it was viewed “as simply a stage to go through before going to the EAT”. 

The difficulty is that an Employment Appeals Tribunal will tend to award more by way of redress as compared to the Rights Commissioner Service and thus there is always an underlying motive to pursue the case to Tribunal level... (Employer Representative)
123. There was some concern expressed that a Rights Commissioners approach whilst potentially addressing the worst faults within the current system regarding time frames, costs and so on could also have a negative impact on the testing of strategic cases:

Important legal issues can get missed out, rights can be undermined as things get settled through compromise and cases that could actually change the law get missed...(Statutory agency)
124. Nonetheless it was broadly felt that the adoption of a system similar to this would:

· Improve the efficiency of the dispute resolution process

· Reduce the intimadatory nature of the process for applicants

· Reduce the cost to the public purse of unnecessary proceedings

· Place access to justice before the ability to pay

Legal Aid 

125. A number of respondents, particularly those from the legal profession advocated a need to move towards legal aid provision. The dominant legal culture of the system has clearly eclipsed all attempts at maintaining a more informal and accessible system. Whilst this legal colonisation of the process continues it is becoming increasingly clear that the provision of legal aid must be considered.  Even trade union representatives were of the opinion that if this legal culture remains legal aid must be an option:

Workers are at a serious disadvantage by not being able to afford legal representation...it is a scandal that people are prevented from accessing justice in a  fundamental area of their lives because of their relative poverty...and at a time when their very income is under threat...(Trade Union Representatives)
Means must be made available to a person to allow effective access to a court where the applicant does not have the resources needed to cover the costs of the procedure. Not to do so is to fundamentally deny access to justice... (independent advisor)
126. Whilst most felt that the introduction of legal aid would be a sign of failure in addressing the weaknesses of the tribunal and ADR systems they recognised its introduction was a matter of absolute necessity if no major changes were introduced.  

Third Party Intervention - Conciliation and Arbitration

127. The vast majority of respondents felt that conciliation, mediation and arbitration processes are by far the best means for dealing with disputes although few had direct experience of mediation as a specific process:

The system could best be improved by placing greater emphasis on the processes of conciliation, mediation and arbitration to the extent that parties should be required to engage in these processes... (Independent Advisor) 

The emphasis on mediation should be pushed which tends to be ignored until the last stages... (Independent Advisor)
The system needs to be speedy, fair and efficient; one not so lawyer led, and more ADR ...we think LRA could play a much bigger role. (Trade Union Representative) 

128. It was felt that conciliation, as part of the pre-tribunal process, could be very effective but that it only works “when both parties are committed to conciliation”. Others felt that its effectiveness was largely determined by the strength of the claimant’s case and recognition on behalf of the employer that they were in a vulnerable position and that the costs of running a case might be substantial, thus prompting interest in “economic settlements”.

129. There was a divergence of opinion across the board in terms of preference for either conciliation or arbitration.  Some stakeholders stated that the lack of legally binding measures  in conciliations left them open to abuse and “back-sliding”, others felt that it depended entirely on the nature of the dispute and did not suit situations where legal precedents through new case law were of longer term social and political significance. Others were keen to point out that whilst these processes were easier for unrepresented claimants to navigate it was those with representation that still fared much better. 

130. Overall it was felt that the voluntary nature of the processes were their Achilles heal and that the system of conciliation should be made compulsory, especially for industrial relations matters:

The system isn’t built to exhaust conciliation and arbitration first of all, and you need two to tango.....(Independent Advisor)
Tribunals are not the way to deal with industrial issues – they should be resolved in the workplaces, should be done through conciliation and agreed compulsory arbitration... (Trade Union Representative).

I think you should make it compulsory – why not exhaust all other options before tribunal. ... (Trade Union Representative).
131. Nonetheless for workplace disputes that did not need the quasi legal nature of the tribunals system but rather an easy and speedy avenue to find resolution, conciliation were favoured:

In conciliation the parties endeavour to reach agreement on the matters in dispute....In only the most exceptional circumstances are such agreements not honoured – in my experience all agreements reached in conciliation have been honoured by both parties... (Independent Advisor) 

132. A number of interviewees were keen to highlight the work of the LRA  

I would place a high value on the services of the Conciliation Officers of the Labour Relations Agency and would always advise client’s to avail of the service where possible...(Solicitor) 

I have found the arbitration and conciliation aspects of the Tribunal system to be very useful.  The involvement of the L.R.A. through the network of Conciliation Officers has been very positive in my experience, and reduces by a considerable amount the volume of cases going to I.T.s.  This of course depends on the willingness of the respective parties to conciliate... (Solicitor)
133. However, the appearance of a raft of new private sector agencies offering employment advice and information to employers is considered by some stakeholders to have weakened considerably the conciliation process as some of these companies are offering to underwrite any losses incurred through a tribunal award, therefore discouraging employers from reaching agreement at conciliation. 

134. Others, including those from the legal profession stated quite frankly that “lawyers resist conciliation to make money”.
Many stakeholders spoke of the potential for new mediative processes as another potential addition or change to ADR but few had little direct experience of it and were unaware of its implications for the current system. Those that were aware of mediation based their experiences on community based initiatives and felt that mediation offered a more resolute approach to finding solutions by giving a more active role to the mediator than that of the conciliator which allowed:

The mediator can assist groups to look for different solutions and arrive at an amicable settlement...(Independent Advisor) 
135. Others suggested that if the review process is interested in genuine modernisation then it should also look to other jurisdictions to investigate both tried and tested responses and new and innovative practices including mediation. The NICS new HR Connect System would appear to be a good case study to start with. 

SECTION 5

CONCLUSIONS AND RECOMMENDATIONS

Conclusion
136. The fast moving changes of the last thirty years have had a huge impact on workplace dispute resolution and industrial relations. These changes have been driven by a range of related factors including:

· The re-organisation of the world economy along neo-liberal lines including  a smaller role for state in market regulation; reduction of tariffs and trade barriers ; reduction in public expenditure; privatisation of public services and pensions.
· The emergence of anti-discrimination legislation based on group social identity and a plethora of other individual employment rights.
· The emergence of individualist approaches to employee relations and the foregrounding of the individual as legal subject.
· The weakening of trade union density (particularly in the private sector) and the weakening of traditional voluntarist approaches to free collective bargaining and dispute resolution. 

· A decrease in traditional strike action and increase in individual workplace disputes.
· Reform of industrial relations and the introduction of restrictions on trade union freedom. 

· The changing demographic of the labour market with the increase in women and migrant workers in low paid, low skilled part time work.

· The high percentage of small businesses in Northern Ireland with no legal compulsion to recognise unions.   
· Many stakeholders have asserted that in the SME sector there is limited expertise in employment law and dispute resolution.
137. These changes have dramatically altered workplaces, the kinds of disputes that arise and the ways in which they can be resolved. The dispute resolution procedures and practices that have served now deserve and require significant reform and modernising to keep pace with and in turn influence social and political change. 

138. From this brief study it is evident that there is wide support across all interested bodies for a quick and less formal route to resolving disputes and that serious consideration needs to be given to how these objectives can be restored to an increasingly complex system. 

139. Much of the conversation regarding dispute resolution and the tribunals process focused on the difficulties presented by the increasing legalisation of the field and complexity, cost and duration of the process. One of the key themes emerging therefore is that any new dispute resolution system should, where possible, ensure that a focus is maintained on the industrial relations dimension rather than the overly legalistic nature evident at tribunal level and that early dispute resolution should feature strongly in any systemic changes.
140. For many however it appears increasingly difficult to see how such a legally based and driven tribunal system can be improved substantially given the legal precedents in cases and the potential for scrutiny via appeals to higher courts particularly in regards to equal pay claims, discrimination cases. Clearly any new system must recognise the need to respond quickly to what may be called small scale disputes whilst also having due regard for those of a more serious nature. 
141. Further, whilst The Gibbons Review has looked at the Statutory Resolution Procedure and examined the importance of resolving issues at the workplace through negotiations, it has not gone unnoticed that the bulk of cases still occur in the non–unionised sector and it is difficult to see how these procedures can operate in any effective way in the absence of trade union representation. In the absence of collective union protection employees are severely disadvantaged in seeking redress through the prohibitive costs of legal support and the legal complexities of the process. If employers fail to recognise that voluntary union recognition agreements and the related benefits of collective bargaining and dispute resolution mechanisms can be effective, then any review will have to consider the protection of individual employment rights through the provision of legal aid. It is evident that stronger trade union legislation, so that employees have fundamental right to join and participate in the unions, is one of the most obvious answers to the failures of current system.
142. Any employee can be accompanied by a trade union representative regardless of a union recognition in the workplace. If representation is viewed as a fundamental legal right, it makes sense to build the structure  of unions in all workplaces.
143. Even with union protection or the employment of private legal support, the range and number of cases coming forward is forcing the application of a ‘merit test’ to separate out those cases with a genuine chance of ‘success’; this in turn ensures that members and individuals can be left with no option but to accept unequal and unfair treatment and that workplace cultures in which employees are denied rights goes unchecked and unregulated. 
144. Such merit tests are not applied by unions in the workplace, where all issues are dealt with and resolutions sought. Again this highlights the need for workable dispute resolution procedures in the workplace with appropriate support for employees and  increased capacity of employers to work  them effectively;  in turn the tribunals system is predicated on far less cases going forward for full litigation. This then ensures that very serious cases and those with wider societal implications are given the full attention of the law so that the law in fact may be changed as a result of the litigation.  
145. The emergence of a tiered system that includes effective workplace resolution followed by a process that can clearly differentiate between cases that deserve / need the quasi-judicial nature of a tribunal and those that can be resolved with alternative but rigorous methods needs applied. 
RECOMMENDATIONS
These recommendations have been framed to help inform the current consultation on dispute resolutions. 
Workplace dispute resolution

1. Extension of bespoke training and support to equip personnel managers (such as that offered by the LRA) with the knowledge and expertise required in workplace resolution.

2. Extension of bespoke training and support to equip trade union representatives with the knowledge and expertise required in workplace resolution.

3. The review and reform of workplace dispute resolution procedures (Employment Relations Order 2004) scenarios.
4. The regular assessment of the effectiveness of internal procedures.

5. Bring Northern Ireland into line with employment laws in Europe and remove the small firms’ exemption from union recognition laws. 

6. Advertise the benefits of partnership working to small employers through the Federation of Small Businesses by conducting research to compare the dispute resolution performance of firms which do and which do not recognise unions.
Alternative Dispute Resolution
7. Introduce the Rights Commissioners model to Northern Ireland - where applications are initially assessed by a Commissioner who will allocate to either (a) a less formal/legalistic adjudication of individual rights based upon a framework of legal principles arising out of cases of significant precedence but which does not establish precedence or (b) a formal IT/FET. Neither party should be allowed legal representation at the Rights Commissioner hearings. 
8. Investigation of mandatory / compulsory attendance at conciliation / arbitration / mediation.
9. Introduction of layer of mediation, conciliation or arbitration before the tribunal process through the offices of the LRA. 

10. Conduct further research into other jurisdictions to investigate both tried and tested responses and new and innovative practices.
Tribunals
11. Establishment of shorter timeframes set for hearings to be heard, all cases now seem to be set up for between 3 days and one week, when it was clear in the past 2 or 3 cases could be run in the one day.   
12. A decrease in the number of interim hearings and hearings for direction and a new look at how the Case Management System is working.

13. Provision of legal aid arrangements must be provided in the continuation of the current system and in the absence of union recognition agreements. Review the limit and levels of compensation under industrial  tribunals. 
Overall

14. All cases should be dealt with expeditiously and at minimum cost to the public purse.












� Hereafter we use the term Tribunals as a generic  term to refer to Industrial Tribunals and Fair Employment Tribunals


� � HYPERLINK "http://www.delni.gov.uk/disputes_in_the_workplace__a_systems_review_-_public_consultation.pdf" �http://www.delni.gov.uk/disputes_in_the_workplace__a_systems_review_-_public_consultation.pdf�.  Released May 2009 with responses to be submitted by 4th September. 
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� Data provided to the research team from LRA staff and also sourced from LRA annual reports


� * Indicates data not collected under this category due to revision in data collection procedures


� Data sourced from LRA annual reports


� The high number of Tribunal hearings in 2008/2009 are in part due to almost 200 being cleared from the LRA backlog which was part of a cleaning up exercise. These should be discounted from the OITFET figures and LRA figures. This year also includes almost 600 cases split between two bulk claims.  In 2007/2008 there were almost 1500 hearings belonging to a bulk claim which have also distorted these figures.  In 2006/2007 there were almost 2250 claims withdrawn as part of a bulk claim following a decision reached in a lead case which had a negative impact on the claims. In all of the years there are relatively high numbers of bulk claims in the withdrawn sections.


� The Office of the Industrial Tribunal and Fair Employment Tribunal note that with regard to cases that are withdrawn: “It does not follow that because a complaint is withdrawn, it had no merit. It may have been withdrawn on terms agreed between the parties before, during or even after the hearing if the decision of the tribunal has not yet been announced” http://www.employmenttribunalsni.co.uk/oitfet_-_annual_report_2008_-_final_pdf_-_april_09.pdf





� http://www.employmenttribunalsni.co.uk/oitfet_-_annual_report_2008_-_final_pdf_-_april_09.pdf


� We note that the most recent customer satisfaction survey issued by OITFET contains no questions on withdrawal of cases but does highlight respondents dissatisfaction with delays in arranging a hearing and postponing of hearings.  However we would also point out that this survey had a very low response rate, contained no analysis of non-responders profiles and as such is limited in drawing definitive conclusions from its findings. � HYPERLINK "http://www.employmenttribunalsni.co.uk/oitfet_survey_2006.pdf" �http://www.employmenttribunalsni.co.uk/oitfet_survey_2006.pdf�


� Curley v Chief Constable [2009] NICA 8


�ICTU are currently reviewing the nomination procedures for tribunals and the engagement of their nominees in the process.





�Employment Relations Act 1999; 2004


� TUC Annual Survey Focus on Recognition 


� In Sweden  one employee ensures union recognition; in the Netherlands ten; France eleven ; US, there are no limits on union recognition; New Zealand two employees; 


� A party to a dispute may object to a Rights Commissioner’s investigation where the case has been referred under the Industrial Relations Acts, 1969–1990 or under the Unfair Dismissals Acts, 1977–2005. Where such an objection is made, the Rights Commissioner cannot investigate the case. The applicant can instead request the Labour Court or, depending on the legislation, the Employment Appeals Tribunal to hear the case. A similar right of objection does not apply for referrals under the other Acts.
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